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SYNOPSIS

TAXPAYER (hereinafter "Taxpayer") is a hardware store in Illinois.

In the course of a Retailers' Occupation and Use Tax audit for the period

January 1, 1989 through December 31, 1991, an auditor for the Illinois

Department of Revenue (hereinafter "Department") prepared a sales and

receipts reconciliation identified as "Schedule 3".  The sole issue for review

is the Taxpayer's disagreement with the findings in Schedule 3   for the

year 1989.  Items reflected as income for that year were assessed as

sales tax, contrary to the Taxpayer's position that the items did not

reflect sales, but rather various expense accounts that were not

credited by Taxpayer's bookkeepers to reflect the income was not from

sales.  It is recommended that the assessment as issued be upheld.



FINDINGS OF FACT

1. The Department's prima facie case, inclusive of all

jurisdictional elements, was established by the admission into

evidence of the correction of returns showing a total tax,

penalty, and interest liability of $2,974.  Dept. Grp. Ex. No. 5

2. The Taxpayer is a hardware store in Illinois operating on the

cash basis accounting system for Retailers' Occupation Tax

purposes.  Dept. Grp. Ex. No. 6

3. The Taxpayer's Federal Income Tax Return for 1989 had a

larger sales figure than did the Taxpayer's Retailers'

Occupation Tax returns for that year.  Dept. Grp. Ex. No. 6

4. Taxpayer's Exhibit No. 1 was the Department's auditor

schedule No. 3.  The schedule was identified as "sales/receipts

reconciliation".  The Taxpayer exclusively took issue with the

correctness of the amount of $40,930 identified as unreported

taxable sales.  The discrepancy of $40,930 was assessed as

unreported sales.  Tr. pp. 11, 12

5. The Taxpayer identified various bank account adjustments

made on the Taxpayer's ledger.  Taxpayer Ex. No. 1, Appendix

No. 2

6. The subject bank account adjustments were credited to sales

in the amount of $62,314.59 in order to adjust the accounts.  Tr.

p. 16

7. The Taxpayer made entries on its books which it reconciled by

crediting sales, not knowing specific identification for the

monies.  Tr. p. 18



8. The Taxpayer's accountant admitted that the monies could

have been posted correctly, but he chose to post them to

sales, because errors were made by the taxpayer's internal

bookkeeper.  Tr. pp. 19, 20

9. The Taxpayer's accountant admitted the $40,930 error was

due to the fact that the Taxpayer had converted from a

manual set of books to a computerized set of books.

Inexperienced accounting personnel double recorded cash

disbursements.  Tr. pp. 19-23  This is a statement offered as

fact.

10. The Taxpayer's accountant admitted that the discrepancies in

the federal income tax return and the sales tax returns

were attributable to personnel problems with data entry.

Tr. p. 27

CONCLUSIONS OF LAW

The Retailers' Occupation Tax Act, (35 ILCS 120/1) provides the

following:

"As soon as practical after any return is filed,

the Department shall examine such return and

shall if necessary correct such return according

to its best judgment and information, which

return so corrected by the Department shall be

prima facie correct and shall be prima facie

evidence of the correctness of the amount of tax

due as shown herein."

The statute has been strictly construed insofar as establishing a prima

facie case is concerned, and the Illinois Courts have universally sustained



a prima facie case based upon the corrected tax return.  Fillichio v.

Department of Revenue, 15 Ill.2nd 327 (1985).

Once the corrected return is offered into evidence, there is a

statutory burden placed upon the Taxpayer to establish by competent

evidence that the corrected return of the Department is incorrect, and

until the Taxpayer provides such proof, the corrected return is presumed

correct.  Masini v. Department of Revenue, 60 Ill. App.3rd 11 (First Dist.

1978).  In order to overcome the presumption of validity attached to the

Department's corrected return, the Taxpayer must produce competent

evidence identified with its books and records in showing that the

Department's returns are incorrect.

The Taxpayer has alleged a competent reason why unidentified

income was assessed as unreported taxable sales income.  However, the

oral testimony explaining Taxpayer's ledgers and bank entries

categorizing such sales are not sufficient proof of the accounting errors

alleged.  Rather they support the auditors assessment.  Specifically,

voided checks or duplicate checks need to be proffered to prove the oral

allegations.  The Taxpayer's accountants admission at page 28 of the

transcript wherein he states the disputed figure was termed sales income

by the Taxpayer for convenience of categorization is recognized as a

likely error.  However, without checks proffered to prove the error, the

Taxpayer has not met its burden of proof.

RECOMMENDATION

It is my recommendation that Notice of Tax Liability No. XXXXX be

finalized.



Dated:                                     __________________________________________
        Administrative Law Judge


